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" Insensiblement, et au-del des volontés
politique, le tentaculaire 'ordre public
ne cesse de renforcer son emprise sur la
théorie générale du contrat"
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I. Theése et mémoire

1-These

e HUBER Rodolphe, droit du contrat de travail et socialisation du droit
des contrats, these de doctorat, droit et santé, université LILLE 2,
France, 2005

II. Code de civile francais

e Art :1102 : « chacun est libre de contracter ou de ne pas contracter,
de choisir son contractant et de déterminer le contenu de la forme
de contrat dans les limites fixées par la loi »

e Art :1104/1 « les contrat doivent étre négocier, formés et exécuté de

bonne foi ........ Cette disposition est d’ordre public ».

Illl. Articles

1. 'Gérard Farjet, I’ordre public économique, reve international de droit
comparé, vol19, n02, paris, juin 1967.

2. Jean francois romain,et al, et Al, «l’ordre public concept et
application », collection de la faculté de droit, volume (3, université

libre de bruylant, bruxelles, Belgique, 1995.
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3. Karim Vincent, I’ordre public en droit économique, (contrat,
concurrence, consommation), les cahiers de droit, volume 40, n 02,

juin 1999.

4. 'Thomas Pez, I’ordre public économique, nouveau cahier du
conseilconstitutionnel, n 49, octobre 2015.

5. Zouaimia Rachid, « de I’état interventionniste a I’état régulateur :
exemple algérien », revue Critique de droit et science politique n01,
faculté de droit et science politique, université Mouloud Mammeri,

Tizi Ouzou 2008.

4 g StV adlgall (GG

http:// www.legifrance.gouv.fr/affich jurijud.do




Gy sinall e

rlyginall (gl

dadiall & g gall
S dals

¢)aa)

G paidall dafld

02 daria
2ok} Ciluaifia g Gl cpa abad) Ao jlaig alad) AUl J6¥) Juadll

08 Sabai®y) alal) aUail) 388 culagind Y Giasall
08 alad) alail) 3,58 Jglaa jghai 1Y) cullaal)
08 sshiey e aggda aladl allaill:J6¥) & Al
09 alad) 2l i o5 Alglaa Y]
10 alad) alisl) 5,88 ) ghat 1 Ll
10 Lala) daliaally alal) aUiil) 5,88 Jalas)) < GIG
11 (S alad) allail): UL g A1
12 SAE alal) AU jualic ¥
13 SAEL alal) AUSH g ) gub 1Ll
14 $abai®y) alad) alaill waal) ) guaill: GIAY & a1
15 Baal) alal) AUt} ) Aalal) ;SN claal)
15 SLaiBY) alad) aUBH) ) saa 1 J5Y) gAY
16 2805l (alaiy) alal) aUaH) §pbesa ¥l
16 laall jaaY) dalaal) s Lul
17 Lo laiay) Alaal) gadias ;GG

81




Gy sinall e

17 (L) aladl allail) g3 1 Ul g AU
18 Alaall g3l 2yl
19 sl gall 1 Lals
20 oty LAl (p sad) Lytaie SN iasal)
20 Joadanl) zoaleadl: J6Y) callaall
21 Nad) A plas (ubuad By Olals Tasa J5¥) g4
21 BalY) olal oY
22 Lakad) Agjal) 1Ll
25 CptBlatiall dayyd dialiacd @ G g 4l
26 Baly) Ail<a Yl
27 ) £ alall (Jad By g i 1 S Gallaal)
27 @) Gl JOEA 1Y) g R
28 dae Laia¥ly LalasBy) cfgal) :Yf
29 pafad) cDlalaall 8,500 g Lad) 1Ll
29 Gaad) Olsdl Badad oo Apadad) Al Sas c GG
30 diall palaall aggiall :lag)
30 S laiaY) calall ol : AU gl
30 BalY) Tasa gaad 1Yyl
31 SVAN Rl alig o laiaY) cadal) : Ll
33 Aaial) dgualdl ands < B
34 Agall JAx y i Ll
34 M ol wpad s afal) At Ao (galualy) allait) il SN Juad
39 @) Ol (lada 3 gaupdll JAsil): JgY) Cuaall

82




Gy sinall e

40 AuBlazl) dyal) duagiiJ oY) Gllaal)
40 | ool Gaiadl Agal) AT :guaglll (gala@y) alal) MUY Al

(gaial)
40 il alad) AUaLY 2yl
40 A JALY (e Ciagl) 1Ll
41 dpaial) dual) daasil (gabaiBY alad) allail) Ja5 (3t AU g A1
42 dass (e Al ol Adalus 1Yl
43 daa Blaial) LAY ddabe (e aad) s LSl
44 Optblaial) dagpd adad) :afed] O paas a3 ddale ;IS
45 Lalal) oyl e Losdlasl) Aual) a1 SE Gllaal)
45 Lot dyal) g B Aaldll claddll g dgY) gl
46 Jaad) cilidle () gild Yl
47 dudliall O gild : Ll
48 &t clujlaall Ao ddddaall s fsdll ¢ gild ;G
49 il gy cllgiunall dales ¢ gild : la)
50 Chanal) Cijlall dles 1dpbaatll Jagpdll o sall: AN gl
50 ddadl) Jag pid) oYl
51 dobuatll Jagpal e sall Aleal) alad) aUsilf Jas5 :Lsl
52 Apblail) Bl b BIAY) quilal) dead ga AU Gasal)
52 Snal) Ciluiailiag 89 pall G 13kl A GBAY) ailad): J g callaal)
53 Sal) A AT Cilal dsaal: Y g Al
54 dial) B BYAY) culal) a1 SUY g A
54 S 0518 G S5 2 Yl

83




Gy sinall e

54 GBlasll (pa¥) (3adal ;L
55| ABAY daulgsl) sewa il gakad) Galiailly Ll Gun asar SE Gllad

dial) (b
55 Aslazl) L) S dallae B L) s Tase g8 1Y) g R0
57 Bail) (B AaBall ) 1Y)
57 Shal) (b ¢ glailly aliY) s LSl
58 (gaiad) Galuaill: U ¢ 21
65 PP Y
68 raalal) Al
80 el

84




radlall

caall Aalall Al AadaTl) rgaleall JSET adall Lajlal) o8 cAyablazll dujal) Mol ddall daladl Ll (gihad) g pdal) ali
Gl G clgbually Lally Lall andl 3 BaLY) el e Ao Aailal Loaal) ddadal) jLasi) B A goabiad) sda cipajl Sy
LOJlsiay Jale 5gd Aupa UK a5 13 pgaas il Lyl aaty Loslasll Jalg )l oLl B | )y g3 BaLY)

Aly coppdiadl RN Al Gladinall Lgihie () Ao Laia¥ly aluatdy) culyshl) Jads dpsall cBlal) gLl JB Ay 43 e
Cijhll By gaall QeI ar gl cAuall Allaally QIR Gaiad (B i) a0 gR jseal il caiad) Al o g Cuss
3gikall (el Balaiad alad) aUAL &) Gah (e Algal) JAN By (o0 Siadl L cunial)

slay) 5o cagiall O ls Salatu) cdalall daluaally duaddl) dakaaall Gu Aijisal) Jal (e Aguagiy dad) auaill g bl Ja

cAgalal) ABal) (& Chaaall Ciphal) dilas ) chaga Alas (ol ale alliig cdaabladl) dyal) Al g guasi (galaldl ale ol

Ll agl) Sall Ll Coasald (laatioall Asigal Buss Aigs Sal) mia B adlu Lo ctiall BIAY) Guilad) wuad dld J<I dbLa)
BRIl AY) Gl Culialy foabuall (an Cudiail LalaBBy) cisailld (spalaag Adaaioa

dalidall culalstf
@) Ol (daguagi toala (ALgall JANT ¢ (gaLaiBy) alal) aUY cdafal) dyjal) caal) Ay
ABSTRACT :

The Algerian legidator regulated the general theory of contract, making contractual freedom and binding
force of contract thetraditional principles of the general theory of contract. These principlesflourished
under the spread of the individualist philosophy based on the principle of the authority of the will, which
was characterized by individualism, freedom and equality, where the will played a major rolein
establishing contractual ties and deter mining their effects, asthe contract, according to them, if done
freely, isfair and balanced.

However, in light of the expansion of contractual relations due to the economic and social developments
that societieswitnessed at the beginning of the twentieth century, which reflected its shadow on the theory
of the contract, showing the inadequacy of traditional rulesin achieving balance and contractual justice,
contractual imbalance and the idea of the weak party appear ed, which called for the necessity of state
intervention through the mechanism of public order to restorethelost balance

Thelegidator intervened to regulate and guide the contract in order to balance between per sonal inter est
and public interest, restoring thelost balance, by establishing a dir ective economic public system aimed at
guiding contractual freedom, and a protective economic public system aimed at protecting the weak party
in the contractual relationship, in addition to all that embodies the moral aspect of the contract, which
contributed to giving the contract a new vitality to keep pace with developments, so the contract theory
today has become a moder n and contemporary theory, as economic transfor mations have revived some
principles and infected otherswith retrogression.

Keywords:

Contract theory, contractual freedom, economic public order, state intervention, guidelines, doctrinal
balance







