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« La notion d’offre peut étre définie comme une déclaration unilatéral de volonté adresse par une personne a
une autre ou au public en générale et par la quelle I’offrant propose autrui la conclusion d’un contrat.

Ainsi donc, I’offre implique une manifestation extériorisée de volonté, ce que veut dire que 1’idée d’offre
est nécessairement associée a I’idée d’action. Le faire que 1’offre puise étre considérée comme la manifestation
d’une volonté fermée et qu’une antinomie existe entre la nation de silence et celle d’offre il est cependant
possible de se demande s’il existe une place pour I’offre silencieuse en droit civile » Olivier Fréderic Boyes, Le
silence et le contrat these doctorat Montréal, institut de droit compare, université MC. GILL ,1991, P7.
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Abstract

Silence is considered a negative attitude that does not indicate acceptance or
rejection, as it is not suitable as a general principle to be an expression of will, and this
1s expressed by the jurists of Islamic law by saying “no saying is attributed to a silent
person”, which is different from the implicit expression of will that is considered a
positive act or acceptance, but silence can be an acceptance only, and this in specific
exceptional cases included in the doctrinal rule “no saying is attributed to a silent
person, but silence in the case of need is a statement”.

Silence affects some legal acts, including the contract of sale, whether in its
existence or in its validity. As for its existence, if the general rule is that the contractor
to whom the offer is addressed must express his will by acceptance or rejection, then
silence here is not considered acceptance, but the legislator has made some exceptions
that silence is considered acceptance in some sales, where it can either express
acceptance in the sale on the condition of trial, or express rejection when it comes to
the sale on the condition of taste.

Silence may result in some defects that may affect the realization of the element of
consent in the sale contract, and this is through the authorization of a sale contract that
is voidable for lack of capacity, if circumstances surround it that conclude that the
authorizer has waived the request to void the contract by silence, as well as its role in
realizing the defect of fraud that taints the consent and makes the contract voidable.



