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Summary in English.

The study of the contractual theory in commercial companies reveals that
the company contract, which has traditionally been based on the free will of the
contracting parties in accordance with Article 416 of the Civil Code, is no longer
sufficient on its own to establish the company as a legal entity. The contractual
nature has been overshadowed by the intervention of the legislator through
mandatory rules that regulate the formation, management, and number of
partners in a company, rendering the contractual theory relative in its
application. A company is no longer merely a contract but has become an
independent legal person, born through registration in the commercial registry
and subject to strict formal and substantive conditions imposed by public order
considerations and economic transparency. While certain provisions uphold the
principle of contractual freedom, particularly in the internal relations among
partners, the regulatory nature dominates whenever the protection of third-party
rights, economic order, and the stability of commercial transactions are at stake.
Thus, the commercial company reflects a delicate balance between private will
and legal regulation—between contractual freedom and regulatory control.
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